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Dusting Off MDL 875: Reforms Reduce Dormant Cases, Get Viable Cases Moving Again
By miriam Dole anD  
Gaylene GorDon patterson
Special to the Legal

In 1991, all land-based asbestos personal 
injury and maritime (MARDOC) 
asbestos personal injury cases pending 

in federal court were transferred to Multi-
District Litigation 875 program in the 
Eastern District of Eastern District of 
Pennsylvania for pretrial proceedings, with 
a heavy emphasis on settlement. To this 
end, the late Judge Charles W. Weiner 
issued a case management order on Sept. 
11, 1991, designating lead counsel and liai-
son counsel for both plaintiffs and defen-
dants. Multiple pretrial and administrative 
orders were entered regarding procedural 
issues, including the scheduling of settle-
ment conferences and the filing of motions 
for summary judgment and suggestions of 
remand. Pretrial Orders 5 through 7 spe-
cifically addressed pending FELA and 
MARDOC asbestos personal injury cases.  

On Jan. 15, 2002, in response to a motion 
for case management order, Weiner issued 
Administrative Order No. 8, which effec-
tively dismissed all non-malignant asbestos 
cases initiated on the basis of inherently 
unreliable mass screenings, in order to pre-
vent the depletion of available settlement 
funds. The statute of limitations was tolled 
and the cases remained active for discovery 
and settlement purposes. A similar proce-
dure had previously been put into place for 
the MARDOC cases.  

The cases then sat dormant for years, 

likely due to a lack of understanding of 
Weiner’s orders and/or a desire to mini-
mize the advancement of costs in the 
absence of established trial dates. Because 
there were approximately 100,000 personal 
injury cases pending nationwide in 1991, 
the transferor courts were directed to main-
tain their paper files and dockets and not 
physically transfer the case files to 
Philadelphia.  (Administrative Order No. 
1). With little likelihood of trial dates being 
set in federal court and given the favorable 
rulings and verdicts in the more plaintiff-

oriented state courts, all meaningful activity 
in MDL 875 ceased.  

Judge James T. Giles succeeded Weiner 
in 2005, but little changed for the cases 
pending in MDL 875. Aside from schedul-
ing relatively unproductive settlement con-
ferences, Giles focused on defendants’ alle-
gations of fraudulent reports prepared by 
plaintiffs’ medical experts and screening 
companies. Giles took the initial steps to 
computerize MDL 875 dockets and create 
discovery databases. He also ordered the 
physical transfer of files and case dockets to 
the Eastern District of Pennsylvania for 
handling. (Administrative Order No. 11, 
filed on Aug. 15, 2006). 

On May 31, 2007, Giles issued 
Administrative Order No. 12, requiring the 
timely submission by plaintiffs’ counsel of 
lists of pending cases, specifying active, 
bankrupt and settled defendants in each 
case. In addition, medical documentation to 
prove the elements of each claim was to be 
submitted by Dec. 1, 2007. Administrative 
Order No. 12 called for the dismissal of any 
case where plaintiff failed to comply with 
the court’s order. Numerous plaintiffs 
sought and received extensions of time to 
comply, while others did nothing. However, 
no cases were dismissed for failure to com-
ply with the provisions of Administrative 
Order No. 12.  

MDL 875 NOw
Giles retired from the bench on Oct. 3, 

2008, and was succeeded by Judge Eduardo 
C. Robreno, who is addressing MDL 875 

in a much more aggressive manner than his 
predecessors. However, he has faced a 
number of challenges in attempting to 
bring order to the chaos.  

On Dec. 23, 2008, Robreno issued 
Administrative Order No. 12A, setting 
forth the information to be included in 
motions for rule to show cause to dismiss a 
case(s) for failure to comply with 
Administrative Order No. 12. This fol-
lowed Robreno’s Dec. 18 memorandum 
and order denying defendants’ omnibus 
motion to dismiss all cases where the plain-
tiff had not complied with the directives of 
Administrative Order No. 12 because the 
motion “swept too broadly.” At the time 
that Robreno assumed responsibility for 
MDL 875, there were approximately 
150,000 pending land-based and MARDOC 
cases.  

Robreno first addressed the pending 
cases originally filed in the Eastern District 
of Pennsylvania. On Feb. 17, 2009, Robreno 
held the first in a series of show cause hear-
ings and status and scheduling conferences 
for cases originally filed in the Eastern 
District of Pennsylvania. At the first con-
ference, plaintiffs’ counsel advised the court 
as to the remaining active defendants in 
each case and discovery orders were issued 
without any assurance that the counsel cur-
rently representing the defendants were 
present.  

It was quickly realized that the informa-
tion on the case dockets regarding the 
identity of counsel representing plaintiffs 

MDL continues on lit9
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exploring Contract Claims in Legal Malpractice Cases
By michael lieBerman 
Special to the Legal

Not long ago, one of the most astute 
judges on the Philadelphia Court of 
Common Pleas was presented with 

a legal malpractice case in which two counts 
were pleaded against the defendant attorneys: 
one for negligence, the second for breach of 
contract. In discussing whether the breach of 
contract claim had to be supported by expert 
testimony — virtually all negligence claims 
against lawyers do — the court concluded 
that expert testimony was required because 
“the contract claim sounds in negligence.” 

As a doctrinal matter, it is not quite clear 
what that means. As a practical matter, how-
ever, it is perfectly clear why the court 
reached that conclusion. Under Pennsylvania 
case law, legal malpractice claims may be 
brought under both contract and tort theo-
ries, and contract claims against lawyers can 
sound exactly like negligence claims.  

Beyond the fact that this is confusing, why 
should we care? There are a number of rea-
sons. First, the statute of limitations for con-
tract claims usually is four years, but the 
statute of limitations for negligence claims is 
only two years. To the extent that our courts 
have conflated the two causes of action in 
legal malpractice cases, they have effectively 
erased the two-year statute. Not only that, 
but the standards for accrual of contract and 
tort cases may not be the same. 

Moreover, there may be different mea-
sures of damages in negligence as opposed to 
contract cases. In fact, the Supreme Court of 

Pennsylvania has held that under a contract 
theory, damages in legal malpractice cases 
should be limited to the amount the plaintiff 
paid the defendant lawyers for services ren-
dered. Although there do not appear to be 
any reported cases following this dictate, it is 
out there. At the end of the day, of course, 
this state of the law leaves lawyers and judges 
scratching their heads when it comes to fig-
uring out how to explain the mess to jurors.

How did this happen? Until 1993, a line of 
Superior Court cases held that breach of 
contract claims against lawyers could only be 
sustained if the lawyer failed to follow a spe-
cific instruction of the client or breached a 
specific provision of an agreement with a cli-
ent. In one case, for example, the client 
alleged that she had specifically instructed 
her lawyer to take her criminal case to trial 
and, after she entered a plea, she sued her 
lawyer for breaching their contractual agree-
ment. The court treated this as a contract 
case, but entered summary judgment in favor 
of the lawyer on the theory that the client’s 
plea modified the contract. 

In another case, a court held the plaintiffs 
had adequately pled a malpractice case under 
a contract theory by alleging that their lawyer 
had failed to follow specific instructions to 
advise them whether there was any possibility 
that an adversary’s patent was valid and 
whether the plaintiffs’ product infringed it. In 
still other cases, courts held that lawyers had 
breached their contractual obligations by fail-
ing to collect a “due-bill,” or by failing to turn 
over money that had been received for the 
lawyer’s client.

When contract claims against lawyers 
sounded like negligence claims in disguise 
and implicated a standard of care, however, 
courts tended to treat them as negligence 
claims, applying the two-year statute of limi-
tations and holding plaintiffs to the same 
proofs that would be required in negligence 
cases. Thus, for example, when the underly-
ing case involved litigation, the plaintiff still 
had to prove that he or she would have pre-
vailed in the underlying case — the so called 
“case within a case” rule.  

In one example, a court dismissed a con-
tract claim that a lawyer had failed to dis-
cover that land conveyed to his clients con-
sisted of considerably fewer acres than they 
thought they were acquiring. The court 
noted the plaintiffs had not alleged that the 
lawyer had failed to follow specific instruc-
tions or averred that there was a breach of a 
specific provision of their contract, and 
treated the action as a tort case.  

In 1993, however, the Supreme Court of 
Pennsylvania declared in Bailey v. Tucker, a 
case involving legal malpractice in a criminal 

representation, that “if any attorney agrees to 
provide his or her best efforts and fails to do 
so a [contract] action will accrue.” The court 
explained that a lawyer’s implicit contract 
with a client requires the lawyer “to provide 
that client with professional services consis-
tent with those expected of the profession at 
large.” Thus, the mischief began.  

To prove negligence in legal representa-
tion, of course, a plaintiff must demonstrate 
that the lawyer breached his or her duty of 
care — that is, “An attorney will be deemed 
‘negligent’ if he or she fails to possess and 
exercise that degree of knowledge, skill and 
care which would normally be exercised by 
members of the profession under the same 
or similar circumstances.”  

Now you tell me: What’s the difference 
between the two standards?  

• For contract claims under Bailey: The 
duty to provide “professional services consis-
tent with those expected of the profession at 
large,” and; 

• For negligence claims: The duty to “pos-
sess and exercise the degree of knowledge, 
skill and care which would normally be exer-
cised by members of the profession under 
the same or similar circumstances.”  

Is it any surprise that a judge concluded 
that “the contract claim sounds in negli-
gence”? Or that the same judge ruled that 
expert testimony about the standard of care 
was required to support those contract 
claims? Or that since Bailey, many courts, at 
least in the initial stages, have sustained legal 
malpractice claims based upon breach of 
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the Law of Unintended Consequences:
By Joshua D. Wolson
Special to the Legal

When the Supreme Court decid-
ed Stolt-Nielsen v. Animal-Feeds 
Int’l Corp. in April, the decision 

was widely viewed as a victory for arbitra-
tion and for many of the businesses that 
prefer arbitration to litigation. In particu-
lar, companies that include arbitration pro-
visions in consumer contracts, such as cred-
it card, cell phone and software companies, 
or in employment contracts had some 
assurance from the Supreme Court that 
they could not be forced into an unappeal-
able class-wide arbitration without their 
consent.  

However, the Supreme Court’s decision 
raises the possibility of an unforeseen and 
potentially unfortunate outcome — the 
invalidation of tens of millions of arbitra-
tion provisions in consumer and employ-
ment contracts on state law unconsciona-
bility grounds.  It seems unlikely that the 
Supreme Court had such an outcome in 
mind, and less than a month after its deci-
sion, the court agreed to hear a case next 
term in which it will have the opportunity 
to clarify this very question. 

At the same time, a bill pending in 
Congress could, if enacted, could render all 
of these questions moot by explicitly invali-
dating all existing consumer and employ-
ment arbitration provisions. 

the DeCisiON

In Stolt-Nielsen, the Supreme Court was 
asked to decide whether an arbitration pro-
vision that was silent as to the possibility of 
a classwide arbitration could require the 
parties to submit to such an arbitration. 
The case was one of many that arose in the 
wake of a criminal price-fixing investiga-
tion by the Department of Justice. Animal-
Feeds International brought a putative class 
action antitrust claim, as did many other 
shippers. Stolt-Nielsen invoked an arbitra-
tion provision in its contract with Animal-
Feeds, and Animal-Feeds then served a 
demand for arbitration on a classwide basis. 
The defendants resisted, arguing that their 
arbitration provision, which was silent on 

the prospect of classwide arbitration, could 
not be read to permit such arbitration.  

In a 5-3 decision, the Supreme Court 
held that a party “may not be compelled 
under the FAA to submit to class arbitra-
tion unless there is a contractual basis for 
concluding that the party agreed to do so.” 

The court then explained that neither an 
arbitrator nor, presumably, a court, should 
infer from an agreement to arbitrate that 
the parties have agreed to arbitrate on a 
classwide basis. The court made clear that 
in its view, classwide arbitration changes 
the nature of arbitration to such a degree 
that there can be no presumption that the 
parties would have agreed to it if the ques-
tion had been put to them explicitly when 
they entered into their contract.  

This decision appears to apply fully to 
consumer and employment arbitration con-
tracts, and not just to the specific contracts at 
issue in the case.  Admittedly, some language 
in the court’s opinion could undercut that 
conclusion. In particular, the court noted 
that the parties to the agreement were sophis-
ticated business entities and there is no tradi-
tion of class arbitration under maritime law. 

However, other parts of the court’s deci-
sion suggest that it does apply more broad-
ly. The court’s comments about classwide 
arbitration fundamentally affecting the 
nature of the arbitration apply to classwide 
consumer or employment arbitration just 
as much as they do to the contract at issue. 

In addition, the court noted that its prior 
decisions compel the conclusion that par-
ties to an arbitration clause may specify 
with whom they will arbitrate their dispute, 
and the absent class members in a class-
wide arbitration dramatically alter who the 
parties to the proceeding are. 

Again, this conclusion applies just as 
much to consumer and employment con-
tracts as it does to individual contracts 
among businesses. Thus, it seems likely that 
the decision in Stolt-Nielsen will apply to 
arbitration clauses in consumer and employ-
ment contracts and will bar a court or arbi-
trator from finding that the parties have 
impliedly agreed to classwide arbitration.  

The decision also seems to be good news 
for arbitration provisions that expressly bar 
classwide arbitration, rather than remaining 
silent on the issue. The court in Stolt-Nielsen 
made clear that it was motivated by an 
intent to give effect to a private dispute 
resolution agreement reached by the par-
ties, and it was unwilling to alter that agree-
ment by implying an agreement to arbitrate 
on a classwide basis. That same logic seem-
ingly compels the conclusion that the court 
would give effect to an agreement between 
two contractual parties that expressly 
addresses — and rejects — the prospect of 
class-wide arbitration.   

Indeed, on May 3, 2010, the Supreme 
Court vacated a decision of the 2nd U.S. 

Did the Stolt-Nielsen Decision 
Inadvertently Invalidate Millions 
Of Arbitration Provisions?
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imputation and in Pari Delicto Defenses in AHERF v. PWC

By michael s. Doluisio 
anD stuart D. steinBerG
Special to the Legal

When a once high-flying compa-
ny suddenly fails amid accusa-
tions of fraud and mismanage-

ment by company insiders, litigation is sure 
to follow. The company — or others stand-
ing in the shoes of the company, such as 
trustees or receivers – will often file claims 
against accountants, banks, attorneys and 
other professional service providers alleg-
ing that these entities caused the destruc-
tion of the company. The stakes in such 
cases can be high, with the company claim-
ing hundreds of millions — if not billions 
— of dollars in damages.  

The third parties targeted with such 
claims often defend on the ground that the 
company’s own insiders are to blame for 
the company’s demise. They may claim, for 
example, that the company failed because 
the insiders cooked the books or stole cor-
porate assets. As a legal matter, they argue 
that the insiders’ wrongdoing should be 
“imputed” to the corporation itself, and 
that the corporation’s own culpable con-
duct bars the corporation’s claims under 
the doctrine of in pari delicto, a doctrine 
providing that where a plaintiff has at least 
equal fault with the defendant, the plaintiff 
cannot recover.

Pennsylvania law has been all over the 
map on when the wrongdoing of corporate 
insiders can be imputed to the corporation. 
Pennsylvania courts have also struggled 
with the application of the in pari delicto 
doctrine. Recently, however, the 
Pennsylvania Supreme Court clarified the 
law in this area in Official Comm. of Unsecured 
Creditors of AHERF v. PricewaterhouseCoopers,  
a case involving claims against an auditor of 
a bankrupt company.  

First, the court held that imputation is 
available so long as the defendant has not 
acted in bad faith. Second, the court held 
that in pari delicto remains a defense that is 
available to auditors, even if they acted 
negligently.  

But while the AHERF decision provides 
much-needed guidance regarding the appli-
cation of an imputation-based in pari delic-
to defense, it leaves open several important 
issues, including what conduct by a defen-
dant constitutes “bad faith,” such that the 
defendant will be precluded from arguing 
that the insider’s misconduct should be 
imputed to the corporation; when is an 
insider’s conduct sufficiently adverse to the 
corporation such that it will not be imputed 
to the corporation; and under what circum-
stances can a defendant assert that the 
wrongdoing of its own agents should not be 
imputed to it.

Overview Of the aherf aCtiON 
Allegheny Health, Education, and Research 

Foundation (AHERF) is a nonprofit corpo-
ration that operated hospitals, medical 
schools and physicians’ practices. For many 
years, AHERF pursued an aggressive growth 
strategy fueled by a series of acquisitions. 
Ultimately, however, AHERF’s strategy was a 

failure, and it collapsed into bankruptcy amid 
accusations of accounting fraud.  

The Official Committee of Unsecured 
Creditors of Allegheny Health, Education, 
and Research Foundation, standing in the 
shoes of AHERF, then sued AHERF’s audi-
tor, PricewaterhouseCoopers, in the U.S. 
District Court for the Western District of 
Pennsylvania for breach of contract, pro-
fessional negligence, and aiding and abet-
ting a breach of fiduciary duty. 

The committee alleged that PwC col-
luded with AHERF officers to falsify finan-
cial records, concealing the corporation’s 
deepening insolvency and keeping AHERF’s 
board of trustees from intervening to stop 
the ruinous business strategy. The committee 
sought damages of over one billion dollars.

PwC moved for summary judgment. It 
argued that the officers’ misconduct in fal-
sifying financial statements should be 
imputed to AHERF, and because the com-
mittee (standing in the shoes of AHERF) 
was at least as responsible for the alleged 
fraud as PwC, its recovery should be barred 
by in pari delicto. In opposing the motion, 
the committee argued that the officers’ 
interests were adverse to the corporation, 
thus triggering the “adverse interest excep-
tion” to the general rule of imputation. 

The district court found in favor of PwC. 
The committee appealed to the 3rd U.S. 
Circuit Court of Appeals, which in turn 
certified two questions to the Pennsylvania 
Supreme Court: whether a third party, such 
as PwC, is permitted to use imputation as a 
“shield” against liability when the third 
party is allegedly not an innocent actor; and 
whether in pari delicto is available as a 
defense to an auditor if the auditor alleg-
edly conspired with company officers to 
falsify financial records.

the COUrt’s DeCisiON
The court first examined whether the in 

pari delicto defense can apply in the auditor 

liability setting. The court discussed the 
policy behind the defense: in pari delicto 
“deters illegal conduct” and “serves the 
public interest by relieving courts from 
lending their offices to mediating disputes 
among wrongdoers ... .” Nevertheless, the 
court cautioned that public policy may also 
be relevant in determining whether the 
defense should apply in a given case. Thus, 
the court held that the defense should not 
be “woodenly applied” in every situation 
where both sides committed wrongs.  

The court then focused on the policy 
concerns specific to the auditor liability 
context. The court discussed various policy 
considerations, including the need to incen-
tivize corporations to monitor manage-
ment, the need to provide fair compensa-
tion and deter wrongdoing, the role of 
independent accountants as a check against 
potential management abuses, and the 
impact on the accounting profession of 
“breathtaking malpractice claims ... in the 
corporate insolvency setting.” 

After weighing these competing consid-
erations, the court refused to adopt “any 
general rule which would uniquely disable 
auditors, as a class, from asserting an in pari 
delicto defense.” Thus, the in pari delicto 
defense remains available to auditors, 
although its application is subject to a num-
ber of competing policy concerns. 

The court then went on to examine the 
circumstances under which an insider’s 
wrongdoing will be imputed to the corpo-
ration. The court explained, “[T]he impu-
tation doctrine recognizes that principals 
generally are responsible for the acts of 
agents committed within the scope of their 
authority.” 

It further explained that imputation is 
motivated by dual policy concerns. First, 
because principals pick their agents, imput-
ing the agent’s actions to the principal gives 
principals an “incentive” to pick agents 
“carefully and responsibly.” Second, impu-
tation “protect[s] those who transact busi-
ness with a corporation through its agents 
believing the agent’s conduct is with the 
authority of his principal.” 

However, imputation is not without its 
limits. It may not apply depending upon the 
type of misconduct in which the agent 
engaged. Under the adverse interest excep-
tion, imputation generally will not apply 
where an agent acts in his own interest, and 
to the corporation’s detriment. The court 
explained that the issue with this “adverse 
interest” exception “concerns the degree of 
self-interest required, or conversely, the 
quantum of benefit to the corporation neces-
sary to avoid the exception’s application ... .”  

The court explained that in “close cases,” 
there may be a question of fact as to wheth-
er the adverse interest exception should 
apply to bar imputation, and, in those cases, 
whether or not the company has received a 
benefit will be assessed according to a “rea-
sonable perspective of a third party in its 
dealings with the agent.”    

Imputation also will not apply if the third 
party acted in bad faith. Looking to the pol-
icy behind imputation, the court held that if 
the third party acts in good faith towards the 

principal — even if there are allegations that 
the third party acted negligently — imputa-
tion is available. In stark contrast, the court 
held that where the third party acts in bad 
faith, the rationale for imputation breaks 
down because “both the agent and the third 
party know very well that the agent’s conduct 
goes unsanctioned by one or more of the 
tiers of corporate governance.” Thus, the 
court held that imputation will not be avail-
able as a matter of law where the insider and 
auditor collude.  

The court explained that a “knowing, 
secretive, fraudulent misstatement of cor-
porate financial information” is not a ben-
efit to the company because it is “in the 
best interests of a corporation for the gov-
erning structure to have accurate (or at the 
very least honest) financial information.” 
Accordingly, after AHERF, the ultimate 
question in determining whether an 
accountant will be able to raise an imputa-
tion-based in pari delicto defense is wheth-
er or not it acted in good faith toward the 
corporation.

OPeN QUestiONs
While the AHERF decision clarified the 

law surrounding in pari delicto in the 
imputation context, it also leaves several 
important questions unanswered.

• What constitutes bad faith?
The court did not apply the standards it 

enunciated to the facts in AHERF to deter-
mine whether the committee had presented 
sufficient evidence of bad faith to defeat 
PwC’s summary judgment motion. 
Accordingly, the decision provides some-
what limited guidance on what constitutes 
“bad faith.” It is clear that knowingly fraud-
ulent conduct by a third party will suffice, 
while mere negligence will not.  It remains 
to be seen whether conduct failing some-
where in between those two extremes — 
such as recklessness — will be enough to 
prevent a third party from raising an impu-
tation-based in pari delicto defense.

• What benefit to the corporation will 
defeat the adverse interest exception?

The court made clear that an imputa-
tion-based defense remains available to a 
negligent auditor; however, there are still 
open questions regarding the application of 
the adverse interest exception. The court 
held that the “traditional, liberal test for 
corporate benefit should apply,” citing to 
prior decisions that seem to suggest that 
any benefit to the corporation would be 
sufficient to defeat the exception. In other 
places, however, the court cautioned against 
applying “too liberal a litmus for benefit” 
and noted that, “[i]n closes cases, adverse 
interest and the associated inquiry into 
benefit may be questions steeped in fact 
and open to legitimate differences among 
reasonable minds.” It remains to be seen 
exactly how courts will apply the adverse 
interest exception after AHERF.

• How do the imputation rules apply 
when agents on both sides of a transaction 
are engaged in unauthorized conduct?

Finally, the court flagged as an issue, but 
failed to resolve, how the imputation rules 

Supreme Court Clarifies Scope, But Leaves Key Questions Unanswered
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increased scrutiny of reverse Payment settlements

By Francis p. neWell  
anD Jonathan m. Grossman
Special to the Legal

Two recent opinions suggest a great-
er willingness on the part of the 
federal judiciary to scrutinize more 

closely so-called “reverse payment settle-
ments” that have once again become preva-
lent in the pharmaceutical industry.  

Reverse payment settlements are entered 
into by a brand-name drug manufacturer 
and one or more generic drug manufactur-
ers to resolve patent litigation triggered by 
the generic manufacturers’ prospective 
entry into the market. These settlements 
have been widely criticized as unlawful 
restraints of trade by, among others, the 
Federal Trade Commission, which refers to 
them as “pay-for-delay settlements.” 

Until recently, however, the courts have 
generally held such agreements lawful. U.S. 
District Court Judge Mitchell S. Goldberg’s 
recent decision in King v. Cephalon and a 
2nd U.S. Circuit Court of Appeals panel’s 
unusual invitation for en banc review of its 
decision in the Cipro litigation, however, 
may suggest increased skepticism by courts 
to these settlements.

Ironically, reverse payment settlements, 
which many critics now suggest anticom-
petitively raise prices for pharmaceuticals, 
could be viewed as a natural result of a law 
commonly known as the Hatch-Waxman 
Act, the intent of which, inter alia, was to 
lower pharmaceutical prices by bringing 
generic pharmaceuticals to market more 
quickly. 

Enacted in 1984, Hatch-Waxman 
significantly shortened the FDA 
approval process for generic ver-
sions of brand-name drugs, 
allowing generic manufactur-
ers to file an Abbreviated 
New Drug Application (ANDA) 
with the FDA. It also provided 
a process whereby the first 
ANDA filer is granted a 
180-day exclusivity period, 
during which the FDA may not 
approve the ANDA of any other generic 
manufacturer. 

Importantly, this exclusivity period 
does not begin until the drug is first 
commercially marketed, so if the gener-
ic manufacturer delays entry for any 
reason, other potential generic manufac-
turers are blocked from entering as well. 
Additionally, if the brand-name manufac-
turer initiates patent litigation against the 
generic while the ANDA is pending, the 
FDA is prohibited from approving it for 30 
months or until a final decision by a district 
court that the patent is invalid or not 
infringed.

One result of this regulatory scheme is 
that many brand-name and generic manu-
facturers have chosen to settle patent litiga-
tion between them through reverse pay-
ment settlements. A typical settlement 
involves the brand-name manufacturer 
paying the generic manufacturer cash in 
exchange for an agreement by the generic 

manufacturer to: delay entering the market 
until an agreed-upon point in time; and 
retain the right to the 180-day exclusivity 
period, thereby preventing other generic 
manufacturers from entering the market 
for that period as well.

Critics of such settlements describe them 
as nothing more than payoffs by brand-
name man- ufactures to main-
tain their monopolies and 
m a x i - mize profits at  

 

 
the expense 

of consumers. 
Supporters, on 

the other hand, argue 
that such agreements are 
an efficient way for both 

parties to reduce uncertain-
ty and avoid the costs of pro-

tracted litigation.
The FTC has been among the leading 

critics of reverse payment settlements, and 
beginning in 1999, it began to challenge 
them in court as per se violations of the 
antitrust laws. Initially, the FTC’s aggres-
sive enforcement brought reverse payment 
settlements to a halt — none were entered 
into between 1999 and 2004 — but these 
settlements have again become en vogue as 
decisions in three federal circuits have 
upheld their legality.

Interestingly, the first appeals court to 
weigh in on a reverse payment arrange-
ment struck down the agreement as a per se 

unlawful restraint on trade. In re Cardizem 
involved an agreement between a brand-
name manufacturer (Hoescht Marion 
Roussel or HMR) and a generic manufac-
turer (Andrx) that had already obtained 
conditional ANDA approval to take effect 
upon expiration of the statutory 30-month 
stay.  Because the 30-month stay would 
have expired prior to the conclusion of the 
patent litigation between the parties, Andrx 
could have begun selling a generic version 
of Cardizem in competition with HMR. 

Before doing so, however, HMR and 
Andrx entered into an agreement under 
which HMR agreed to pay Andrx $10 mil-
lion per quarter and Andrx agreed to not 
market generic Cardizem until there was a 
final, unappealable decision in Andrx’s favor 
in the patent litigation. Andrx also agreed 
to retain its 180-day exclusivity period, but 
notably did not withdraw from the patent 
litigation.  

In 2003, the 6th Circuit held that the 
settlement agreement was a “classic exam-
ple of a per se illegal restraint of trade” 
under the Sherman Act. Because the parties 
did not settle the underlying patent litiga-
tion, however, Cardizem has largely been 
distinguished from the later holdings of 
three other circuits.

The 11th Circuit was the first circuit to 
uphold the legality of reverse payment set-

tlements, first in In re Valley 
Drug (2003) and then in In  

 

re Schering-Plough (2005). The 
Schering-Plough decision was particularly 
noteworthy because it overturned an FTC 
decision following a lengthy administrative 
trial. 

The 11th Circuit specifically rejected the 
FTC’s contention that reverse payment 
settlements are per se illegal, instead 
emphasizing that patents, which explicitly 
grant exclusionary rights to the patent 
holder, are by definition anticompetitive 
(i.e., a legal monopoly) and are therefore 
not normally subject to the antitrust laws. It 
therefore held that antitrust scrutiny of 
reverse payment settlements should be lim-
ited to an examination of: the scope of the 
exclusionary potential of the brand-name 
patent; the scope of the settlement agree-
ment; and the resulting anticompetitive 
effects.  

Notably absent from this analysis is an 

objective assessment of the validity of the 
patent claims, other than to confirm that 
the litigation is not a sham, and whether 
the settlement reasonably reflects the 
expected outcome of the patent litigation. 
Therefore, the essence of the 11th Circuit 
holding is that as long as the scope of a 
reverse payment settlement does not exceed 
the scope of the brand-name patent, it is 
not subject to challenge under the antitrust 
laws. In Schering-Plough, the FTC filed a 
petition for certiorari, which was opposed 
by the Bush-era Department of Justice, but 
the Supreme Court declined to review the 
case.  

In 2006, the 2nd Circuit, in a 2-1 deci-
sion, upheld the legality of a reverse pay-
ment settlement under facts significantly 
unfavorable to the defendants. In In re 
Tamoxifen, the generic manufacturer (Barr 
Laboratories) had already obtained a dis-
trict court order declaring AstraZeneca’s 
brand-name patent invalid. While 
AstraZeneca’s patent appeal was pending, 
the parties entered into an agreement under 
which AstraZeneca paid Barr $61 million 
and Barr agreed to: delay its entry into the 
market until after the expiration of 
AstraZeneca’s patent; and take procedural 
steps to ensure that the offending patent 
order would be vacated.  

The majority in Tamoxifen outlined a test 
under which a reverse payment settlement 
would violate the antitrust laws only if the 
scope of the settlement exceeded the scope 
of the patent or if the patent claims of the 

brand-name manufacturer were 
“objectively baseless” or a “sham.” 

The majority further concluded 
that the district court’s order 

declaring AstraZeneca’s pat-
ent invalid was insufficient 

evidence that the claim was 
baseless or a sham and therefore 

upheld the lower court’s grant-
ing of the defendants’ motion 
to dismiss. Because Tamoxifen 

was dismissed on the plead-
ings notwithstanding the 
questionable validity of the 

brand-name manufacturer’s 
patent, some commentators have 

suggested the law of the 2nd Circuit is that 
reverse payment settlements within the 
scope of the claimed patent are per se 
legal.

In 2008, the Federal Circuit endorsed 
the reasoning of the 11th and 2nd Circuit 
decisions in upholding the district court’s 
grant of summary judgment against indi-
rect purchasers in the Cipro litigation. It 
started and ended its analysis with the con-
clusion that the settlement at issue was 
within the “exclusionary zone” of the brand-
name manufacturer’s patent. 

In doing so, the Federal Circuit rejected 
the FTC’s argument that the district court 
should have assessed the validity of the 
patent, holding that such an inquiry was 
unnecessary unless there was evidence that 
the patent was obtained fraudulently or 
that the patent litigation was a sham. It 
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Joint Defense agreements: a Primer
By seth l. laVer
Special to the Legal

The carefully worded joint 
defense agreement (JDA) can 
be a necessary tool for attor-

neys involved in multi-defendant civil 
proceedings. A JDA is bolstered by the 
so-called “joint defense privilege,” 
which has evolved from the oldest priv-
ilege for confidential communications, 
the attorney-client privilege. Despite 
its deep roots, practitioners may still 
question whether a JDA is enforceable 
and, if so, how a written agreement 
between co-defendants can shield oth-
erwise unprivileged communications.  

This article will examine the history 
of this privilege along with the under-
lying justification for its acceptance in 
the Commonwealth.  Moreover, this 
article will suggest some practice point-
ers to make effective use of the JDA in 
the civil context.

evOLUtiON 
The “joint defense” or “common 

interest” privilege is essentially an 
extension of the attorney-client privi-
lege, which is intended to foster a 
trusting, open attorney-client dialogue. 
In Pennsylvania, the attorney-client 
privilege has been codified by 42 
Pa.C.S. sections 5916 and 5928 and 
applies in both criminal and civil mat-
ters to confidential communications 
made between a client and his or her 
attorney in connection with legal ser-
vices, according to Slusaw v. Hoffman.

At the core of the attorney-client 
privilege is confidentiality. Accordingly, 
the presence of a third party during 
such attorney-client communications 
generally will waive the privilege. 
Likewise, the attorney-client privilege 
is lost if the client discloses an other-
wise privileged communication to a 
third party, according to Executive Risk 
Indem. Inc. v. Cigna Corp.

This general rule does not apply, 
however, and the privilege is not waived, 
when the third party is counsel for a 
co-defendant participating jointly in 
the defense of a case pursuant to a 
JDA.

In Commonwealth v. Scarfo, the 
Superior Court stated that criminal 
defendants have the right to prepare a 
group defense and the right to commu-
nicate privately with counsel. It stated, 
“Constitutional principles forbid 

requiring a party to waive one of these 
rights in order to exercise the other,” in 
In re Condemnation by City of Philadelphia, 
citing Scarfo.  These principles have 
since been extended in Pennsylvania to 
civil cases, as per Young v. Presbyterian 
Homes.

In order to establish the existence of 
a joint defense privilege, the party 
asserting the privilege must show that 
the communications were made in the 
course of a joint defense effort; the 
statements were designed to further 
that effort; and the privilege has not 
been waived, according to In re Bevill, 
Bresler and Schulman Asset Management 
Corp. Importantly, the joint defense 
privilege will apply only to co-defen-
dants with common interests in defend-
ing a pending or threatened civil or 
criminal proceeding.

the theOry behiND 
eNfOrCiNG JDas

In most circumstances, the attorney-
client privilege may be lost where state-
ments are made to counsel in the pres-
ence of a third party. This theory 
derives from the presumption that a 
client has no intention of maintaining 
confidentiality if a third party is pres-
ent. On the other hand, it is logical to 
assume that conversations shared with 
mutual defendants battling a common 
adversary would also remain confiden-
tial.

Based on similar principles, it has 
been held in Young v. Presbyterian Homes 
Inc. that communications made by a 
client to investigators, paralegals, sec-
retaries or other employees of the cli-
ent’s attorney for the purpose of assist-
ing in the representation of a client are 
considered confidential, privileged 
communications. Likewise, the attor-
ney-client privilege is not waived where 
the third party shares a common inter-

est in developing a legal strategy against 
identical claims, according to Executive 
Risk. 

The opinion in Young states, “Where 
the third party is assisting in the defense 
of the litigation, either as an agent or 
employee of the client’s attorney or as 
counsel for a co-defendant under a 
joint defense agreement, the only rea-
sonable presumption is that the client 
intends the communication to be confi-
dential.”  

Although there should be no ques-
tion that a JDA is enforceable in 
Pennsylvania, there may be room to 
debate whether the joint-defense privi-
lege promotes justice. Those opposed 
to the privilege may believe that it pro-
vides defendants with an unfair advan-
tage by permitting them to “gang up” 
on a plaintiff, or lead to concerted 
efforts to increase plaintiff ’s counsel’s 
fees, or otherwise improperly bully a 
lone, defenseless 
plaintiff. 

To some plaintiffs, 
a JDA is inherently 
suspicious, conjur-
ing images of 
defense attorneys 
meeting in hideouts 
and conspiring to 
thwart discovery. 
Moreover, oppo-
nents of the joint 
defense privilege 
may point out that 
the privilege con-
flicts with the core 
principles of the 
attorney-client priv-
ilege, i.e. confidential communications 
between an attorney and his or her cli-
ent.  

hOw aND wheN tO 
UtiLiZe a JDa

Generally, the defense bar should be 
aware of the availability of JDAs pursu-
ant to the joint defense privilege when-
ever the following fact pattern emerges: 
a multi-defendant litigation in which 
each defendant has retained separate 
counsel and the defendants maintain a 
common interest in defending against 
the plaintiff ’s claims. 

In this context, so long as a JDA is in 
place, all communications between the 
defendants and their counsel, which 
would otherwise be protected by the 
attorney-client privilege but for the 

presence of the third party, will remain 
confidential. Pooling resources and 
developing joint strategy, particularly 
during the discovery phase, may stream-
line and economize the process for the 
defendants.  

is a writiNG NeCessary?
Although it is not necessary to enter 

into a written JDA, it is good practice 
to do so. A written JDA provides coun-
sel with the opportunity to add or sub-
tract additional parties to the agree-
ment during the course of the proceed-
ings. Moreover, a written JDA increases 
clarity and reduces the risk of potential 
conflict of interest issues. 

While a JDA may take many forms, 
the following recitations may promote 
its goals while reducing the likelihood 
of some potential pitfalls:

• The defendants have agreed to 
implement common defenses;

• The defen-
dants seek to 
protect and pre-
serve the confi-
dential ity of 
communicat ion 
and documents 
between and 
among them and 
their counsel;

• The defen-
dants wish to 
preserve all other 
applicable privi-
leges;

• The JDA 
shall not create 
an attorney-cli-

ent relationship between the defen-
dants’ respective attorneys and the 
other defendants;

• The JDA will in no way affect or 
limit the right of any defendant to 
enter into a settlement agreement;

• The JDA shall not be the basis to 
attempt later to disqualify counsel by 
virtue of a perceived conflict of inter-
est;

• The JDA does not create any cost-
sharing responsibility; and,

• The JDA does not create any agen-
cy relationship between or among the 
defendants.

Hopefully this article has explained 
the structure, function and utility of 
the JDA and will assist practitioners in 
reaching desired results in multi-defen-
dant litigation.    •
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Although there should 
be no question that a 
JDA is enforceable in 

Pennsylvania, there may 
be room to debate whether 
the joint-defense privilege 

promotes justice.
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and defendants was incorrect or missing. 
Notices of hearings were sent to individuals 
who were no longer involved in the prac-
tice of law, no longer involved in represent-
ing plaintiffs or defendants in asbestos 
personal injury litigation, or deceased. It 
was difficult for plaintiffs’ counsel to locate 
plaintiffs and family members. The proce-
dures followed at the status and scheduling 
conferences evolved over time to meet the 
challenges presented by cases that had 
remained dormant over the last 20 years.  

The conferences continued on a bi-
weekly basis through Nov. 4, 2009, with 
each conference addressing hundreds of 
cases. During the conferences, plaintiffs’ 
counsel were required to identify their 
active cases and the identity of defendants 
they intended to pursue. Scheduling orders 
were issued two weeks after the hearing for 
each pending case, thereby giving defense 
counsel an opportunity to identify the 
active cases needing to be addressed.  

The scheduling orders that have been 
issued establish deadlines that leave only 120 
days for completion of fact discovery. 
Deadlines for dispositive motions, expert 
reports and pretrial motions follow in quick 
succession. However, the court has demon-
strated flexibility in the administration of 
the discovery deadlines and has extended 
deadlines upon a showing of good cause. A 
final pretrial conference is then held,at 
which time a trial date is established and 
pretrial motions are argued and ruled upon. 

After the issuance of scheduling orders, 
plaintiffs’ counsel began to contact defen-
dants concerning possible group settlement 
of the active cases. The majority of active 
cases are now represented by less than a 

handful of plaintiffs’ law firms. However, 
almost no basis for liability has been estab-
lished in these claims. 

Typically, only minimal discovery has 
been performed in these cases and, in many 
cases, there are no discovery responses or 
product identification depositions. Due to 
the fact that many of these cases were filed 
prior to 1991, many original plaintiffs are 
now deceased, as are potential witnesses. 
Typically, only a handful of the named 
defendants remain viable.  

Settlement demands appear to have pro-
duced little response other than requests 
for dismissals and motions for summary 
judgment. It became apparent that, even if 
witnesses were still alive and available to 
identify the remaining defendants in a case, 
discovery would need to be completed 
quickly to have the cases ready for trial. As 
a result, one Philadelphia plaintiffs’ counsel 
began to voluntarily dismiss his non-malig-
nancy claims, with the stated intention of 
pursuing only “true” asbestosis and malig-
nancy claims. The most recent caseload 
statistics issued by the Clerk of Courts 
dated April 30, 2010, indicates that of the 
8,190 cases filed in the Eastern District of 
Pennsylvania, 7,334 cases have been termi-
nated (either through dismissal or transfer 
to the bankruptcy only docket) and only 
856 cases remain pending.    

Cases traNsferreD
To accurately account for the cases origi-

nally filed outside the Eastern District of 
Pennsylvania, an Eastern District docket 
number was assigned to each out-of-state 
plaintiff. The court clerk’s office has spent 
and continues to spend large amounts of 
time organizing the cases, determining the 
parties involved, and updating the dockets 
for all of the cases transferred to MDL 875. 
At first, it was difficult to even determine 

which counsel represented which defendant, 
as the litigation landscape has changed over 
the ensuing decades. In addition, many of the 
cases that were filed in the transferor courts 
were multi-plaintiff complaints. Robreno, in 
Administrative Order No. 17 (filed on Feb. 
11, 2009), directed that plaintiffs re-file any 
claims that they intended to pursue as single-
plaintiff Complaints and pay the filing fee for 
each claim being pursued. 

Administrative Order 19, filed on July 
17, reactivated those mass screening cases 
previously dismissed pursuant to 
Administrative Order No. 8, since the mass 
filings of cases were no longer a problem 
and the efficient administration of justice 
was no longer served by the order. Robreno 
also issued Administrative Order No. 18 on 
Feb. 11, specifying the information to be 
provided in motions for suggestion of 
remand to the transferor court. It is clear 
that Robreno intends to remand only trial-
ready cases that cannot be resolved.  

 In 2009, Robreno began scheduling sta-
tus conferences for cases originally filed in 
other courts. The initial hearings did not 
significantly reduce the number of pending 
cases so Robreno adopted the same proce-
dures that had been used with great success 
for the Eastern District of Pennsylvania 
cases. This second round of conferences, 
which are to be completed by June 30, has 
reduced the number of pending land-based 
cases from 95,004 to 40,114 as of April 30.     

One of the innovations introduced by 
Robreno is the utilization of Eastern 
District of Pennsylvania Magistrate Judges 
to handle pretrial discovery, motions prac-
tice and settlement conferences. Assignments 
to a magistrate are made at the request of 
counsel. The magistrates have developed 
uniform discovery and are doing much to 
facilitate the smooth administration of 
these cases.  

Further information on MDL 875, 
including copies of all pretrial and adminis-
trative orders, can be found on the court’s 
Web site at www.paed.uscourts.gov/
mdl875.asp.

MarDOC Cases 
On Dec. 17, Robreno scheduled the first 

of the monthly status and scheduling con-
ferences for the approximately 44,000 
pending MARDOC cases. After two con-
ferences, only 102 cases, approximately 10 
percent of the cases scheduled for confer-
ence, had been dismissed or transferred to 
the bankruptcy only docket. 

As a result, at the March 25 conference, 
the court directed the parties to develop a 
different approach to reducing the pending 
caseload, not only against individual land-
based and shipowner defendants, but also 
to the litigation in general. Plaintiffs’ coun-
sel stated that they intended to dismiss all 
but 17 land-based defendants and the ship-
owner defendants from the MARDOC liti-
gation. Numerous motions have been filed 
by the defendants so that issues involved in 
the litigation can be narrowed and non-
meritorious cases can be dismissed or placed 
on the bankruptcy-only dockets. At the 
same time, the parties continue to search 
for mutually agreeable ways to significantly 
reduce the number of active cases in 
MARDOC.

Robreno continues to seek creative solu-
tions to the challenges presented in dusting 
off cases that have lain dormant for decades 
in MDL 875.  Significant progress has been 
and continues to be made in clearing out the 
detritus of cases where no valid claims remain, 
moving along viable cases, and promoting 
the efficient administration of justice. 

This article was prepared with the  
considerable assistance of firm partner Edmund 
K. John.     •
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contract, particularly with respect to statutes 
of limitations, even when those claims were 
indistinguishable from tort claims?

Last year, in Steiner v. Markel, a legal mal-
practice case involving property erroneously 
described in a deed, the Pennsylvania Supreme 
Court was faced with a statute of limitations 
issue. The court’s decision focused upon other 
issues, but in a dissent, Justice Thomas G. 
Saylor asserted that the court should have taken 
the opportunity to clarify the “disordered area 
of the law” in which legal malpractice claims 
may be stated under either contract or tort 
theories. His dissent hit the nail on the head: 

“[A] substantial, underlying, conceptual 
problem in this case is that this court has not 
detailed the elements of a contract-based 
cause of action for legal malpractice in a fash-
ion which would meaningfully distinguish 
them from those necessary to support a tort-
based cause. Indeed, the discussion of a con-
tract-based case in Bailey v. Tucker suggests 
the elements of tort- and contract-based 
causes of action in this setting overlap sub-
stantially, if not completely. See generally 3 
West’s Pa. Prac., Torts:  Law and Advocacy § 
6:29 (2008) (suggesting that, if Bailey is 
adhered to on its terms, ‘any distinction 
between contract and tort claims is practi-
cally meaningless’ and plaintiffs, by mere 
‘skillful pleading’ may avail themselves of the 

longer limitations period.). A counter-posi-
tion has developed in the federal courts, 
which have effectively predicted this court 
would require averment of a breach of some 
particular provision of the agreement of rep-
resentation, or a failure to follow specific 
client instructions, to support a contract-
based claim. In light of such enhanced 
requirement for contract-based pleading, 
these courts have admonished, ‘a plaintiff 
may not repackage a negligence-based mal-
practice claim under an assumpsit theory to 
avoid the statute of limitations.’ In my view, 
the preferable approach to clarifying this 
disordered area of the law would be to delin-
eate the elements of a contract cause of 
action for legal malpractice, compare them 
to those pertaining to a tort cause, and isolate 
any distinguishing factors.”  

As Saylor noted, a number of federal courts 
have ignored Bailey and harkened back to the 
line of cases that held that a legal malpractice 
case will sound in contract “only if the attor-
ney fails to follow the client’s specific instruc-
tions or, by his negligence, breaches a specific 
provision of the contract.”  

A number of Pennsylvania courts have 
strained to reconcile Bailey with prior case 
law. For example, in a case in which a lawyer 
represented both the buyer and seller in the 
sale of a business, and the seller ended up not 
receiving all of the purchase price, after 
addressing the plaintiff’s negligence claims, 
the court concluded the plaintiff/seller had 
pled a viable breach of contract claim because 

he had alleged his lawyer did not follow his 
specific instruction to get him all of the 
money owed to him for the sale of the busi-
ness. 

In another case, the court noted that the 
starting point of the Bailey court’s analysis was 
“the terms of the contract,” and held that 
plaintiffs must show “breach of a specific 
contract or terms” in order to state a claim for 
legal malpractice under a contract theory. 
The court concluded, “the contract analysis 
in Bailey is compatible with the prior prece-
dent requiring an allegation that an attorney 
has breached a specific contract term or 
instruction.”

There are at least two problems with these 
efforts. First, Bailey’s contract analysis, pursu-
ant to which claims for breach of contract 
against lawyers may be based upon a lawyer’s 
failure to perform “professional services con-
sistent with those expected of the profession 
at large,” simply is incompatible with those 
prior precedents. 

Second, in any event, those prior prece-
dents really only work in the easy cases. To 
make an analogy to medical malpractice, it is 
easy to characterize a failed tubal ligation as 
a breach of a specific contractual undertak-
ing. When typically something far more 
complex is involved, however, contract char-
acterizations become much more difficult to 
make, and standard of care becomes the only 
appropriate benchmark.  

Under Bailey, we should expect to see cases 
in which courts dismiss a malpractice plain-

tiff’s tort claims as time-barred but allow the 
plaintiff’s contract claims to proceed based 
upon Bailey’s failure-to-perform standard. 
Although this has not yet been documented 
in a reported case, given the current state of 
the law, it is very likely to occur. And this sug-
gests that plaintiffs with garden variety “stan-
dard of care” tort claims against lawyers will 
be able to dodge the two-year statute with a 
contract claim label. 

Of course, if Bailey is holding that damages 
in such cases are limited to fee regurgitation, 
this may be a non-issue. To date, however, no 
reported cases indicate whether such a limita-
tion will either be imposed or disregarded.

The current state of Pennsylvania law sug-
gests that legal malpractice claims should not 
“sound” in contract at all. All legal malprac-
tice claims can and should ultimately impli-
cate a professional standard of care, even 
when a lawyer is engaged to perform a spe-
cific task, and therefore should be analyzed as 
torts. There should be one statute of limita-
tions, not two, and the proofs that are required 
in negligence cases, and the damages avail-
able in such cases, should apply in all legal 
malpractice cases. 

Pennsylvania should consider following 
the lead of those jurisdictions in which, 
whether pled under contract or tort theories, 
the cases are said to “sound in legal malprac-
tice,” and the standards applied to them are 
uniform and derived from the standards gen-
erally applied to professional negligence 
cases.      •

Malpractice
continued from LIT3
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Circuit Court of Appeals that held that an 
express waiver of class arbitration in an 
arbitration provision was unenforceable and 
remanded the case for further consideration 
in light of the court’s Stolt-Nielsen decision. 

POssibLe UNiNteNDeD 
CONseQUeNCe

Although the court’s decision in Stolt-
Nielsen appears to be a victory for busi-
nesses that employ arbitration provisions in 
consumer and employment contracts, it 
could have a dramatic, unforeseen conse-
quence as a result of state laws that make 
class action waivers in arbitration provi-
sions unconscionable. Section 2 of the FAA 
provides that arbitration provisions are 
enforceable except upon the grounds that 
exist for the revocation of any contract. 
Courts have understood this provision to 
mean that any generally applicable contract 
defense, such as unconscionability, can ren-
der an arbitration provision unenforceable.  

To be unconscionable under most state 
laws, a contract must be both procedurally 
and substantively unconscionable. Many 
courts have held that consumer or employ-
ment contracts that are presented on a 
take-it-or-leave-it basis are contracts of 
adhesion and are therefore procedurally 
unconscionable. 

Moreover, in several states, including 
New Jersey, California, Georgia and 
Washington, a bar on class arbitration has 
been held to render an arbitration provi-
sion substantively unconscionable, at least 
in some circumstances, because potential 
damages will be very small, leaving a small 

incentive for an aggrieved party to pursue 
his or her rights. 

(One possible way to save these contracts 
is to offer consumers or employees a mean-
ingful opportunity to opt out of the arbitra-
tion provision. Doing so could prevent a 
court from concluding that the contract 
was one of adhesion and was procedurally 
unconscionable.)   

These state law decisions create a tension 
with Stolt-Nielsen, which holds as a matter 
of federal law that an arbitration clause 
cannot be read to permit classwide arbitra-
tion unless it does so explicitly. In attempt-
ing to resolve this tension, a court could 
well conclude the following:

• The overwhelming majority of arbitra-
tion clauses in consumer and employment 
arbitration clauses do not permit classwide 
arbitration because they either bar it or are 
silent on the subject; and

• Those clauses are therefore invalid in a 
state in which a class action waiver is sub-
stantively unconscionable. 

Invalidating tens, or even hundreds, of 
millions of arbitration clauses is almost cer-
tainly not what the majority of the Supreme 
Court had in mind in Stolt-Nielsen. Rather, 
this seems to be a potential case of the law 
of unintended consequences at work.  

PrOsPeCts fOr resOLUtiON 
Next year

We will likely not have to live with this 
uncertainty for too long, as the issue could 
be resolved next year in one of two ways. 
The Supreme Court agreed to hear a case 
next term that suggests it is aware of this 
possible consequence of its decision in 
Stolt-Nielsen and will look to clarify it. 
Specifically, the court granted certiorari in 

Laster v. AT&T Mobility, to address the 
question of whether the FAA pre-empts 
states from conditioning the enforcement 
of an arbitration agreement on the avail-
ability of particular procedures, such as 
classwide arbitration. 

The court’s decision to accept the Laster 
case less than a month after it decided Stolt-
Nielsen suggests that it might be poised to 
address this issue.  

Laster, however, adds a twist that might 
limit the scope of its decision. In that case, 
AT&T Mobility had an arbitration provision 
that barred classwide arbitration but provid-
ed that, if a plaintiff obtained an arbitration 
award greater than AT&T Mobility’s last 
settlement offer before invoking the arbitra-
tion clause, then AT&T Mobility would pay 
the customer $7,500, regardless of the size of 
the award. AT&T Mobility argued that the 
potential for an award that size means that its 
customers would have an incentive to pursue 
their legal rights even in the absence of a 
class action or class arbitration. 

The 9th Circuit held that that provision 
did not save the class action waiver in the 
arbitration clause under California uncon-
scionability law. If the Supreme Court did 
find that the possibility of a $7,500 award 
gives potential litigants enough of an incen-
tive to pursue their rights, it might avoid 
altogether the question of whether class 
action waivers without such provisions are 
permissible under the FAA.  

Assuming that the court does reach the 
broader question in Laster, the outcome is 
far from certain. On the one hand, the five 
justices in the majority in Stolt-Nielsen — 
the court’s so-called “conservative” block 
— seem to have rendered a pro-arbitration 
decision that will force more individual 

claims, including consumer claims, out of 
court and into arbitration. 

On the other hand, despite its favorable 
attitude toward arbitration, the FAA specifi-
cally preserves generally applicable state 
contract law defenses that might bar the 
enforcement of such a contract. The same 
justices who formed the majority in Stolt-
Nielsen are generally viewed as justices with 
some predisposition to preserve states’ 
rights. Here, that predisposition could lead 
one or more justices to defer to state laws, 
even where the effect of those laws is to 
invalidate provisions that the justices other-
wise view favorably.  

At the same time that the court is digging 
into these issues, a bill pending in Congress 
would resolve this matter and swing the 
pendulum dramatically the other way by 
explicitly invalidating all consumer arbitra-
tion clauses. The bill, titled the “Arbitration 
Fairness Act of 2009,” proposes to make 
Congressional findings that mandatory 
arbitration undermines the development of 
consumer rights, is a poor system for pro-
tecting those rights, and is unfair in part 
because it often strips consumers of the 
right to pursue a class action. 

Thus, the bill proposes to render unen-
forceable all pre-dispute arbitration agree-
ments requiring arbitration of, among other 
things, employment or consumer disputes. 
A version of this bill has been introduced in 
at least each of the last two Congresses, and 
it has not yet become law. 

It is unclear what its prospects are going 
forward into a new Congress next year, but 
at a minimum, it raises one more question 
about the possible future of consumer arbi-
tration and the effect of class action waivers 
in arbitration clauses.     •

arbitration
continued from LIT5

should apply where agents on both sides of 
a transaction are alleged to have engaged 
in fraud. The court noted in such scenari-

os, “to some extent both the audit firm and 
the corporation may be regarded as vic-
tims” and “[s]orting through the respective 
rights and obligations of the litigants in 
such scenarios is, by its nature, difficult and 
complex ... .” 

However, because the “vicarious aspect of 

any liability against PwC” was “outside the 
scope of these certification proceedings,” 
the court did not reach the issue. Thus, 
courts will need to determine whether bad 
faith conduct by a corporate insider toward 
an accounting firm will prevent the corpo-
ration from imputing the fraudulent con-

duct of the accounting firm’s own agents to 
the accounting firm. That is, it remains to 
be seen whether the “bad faith” bar to 
imputation is a two-way street.

Brielle M. Rey, an associate in the firm’s liti-
gation department, also contributed to this 
article.     •

Defenses
continued from LIT6

also cited the long-standing policy in the 
law in favor of settlements and concluded 
that this policy applies even where it may 
have some adverse effects on competi-
tion.  

Faced with a largely hostile judiciary, 
and in the wake of the 2008 elections, 
opponents of reverse payment settlements 
began to focus on achieving their objec-
tives through legislation. For much of the 
past 18 months, the prospects of such leg-
islation being enacted seemed excellent.  
After all, as a senator, President Obama 
had co-sponsored bipartisan legislation to 
prohibit reverse payment settlements. 

As the president and Congress negoti-
ated a health care reform bill, the inclu-
sion of a ban on reverse payment settle-
ments, which was proffered as a cost-sav-
ings tactic to both consumers and the 
government, seemed a natural fit. Indeed, 
such a ban was in the health care reform 
bill passed by the House and may have 
very well been included in the final legis-
lation if not for the complicated rules 
related to the budget reconciliation pro-

cess that the Democrats used to avoid a 
Republican filibuster. Stand-alone bills to 
ban reverse payment settlements have 
significant support in both the House and 
the Senate, but with a crowded legislative 
agenda, and strong opposition by the 
pharmaceutical industry, passage in the 
near future seems unlikely.

Particularly in light of this legislative 
defeat, the recent decisions in the Eastern 
District of Pennsylvania and the 2nd Circuit 
have been welcome news to reverse pay-
ment opponents. On March 29, in the first 
reverse payment settlement case within the 
3rd Circuit, Goldberg denied the defen-
dants’ motions to dismiss in King and three 
related suits, including one brought by the 
FTC.  

On its face, the court’s discussion of the 
relevant case law and conclusion that the 
appropriate test is whether the settlement 
exceeded the exclusionary patent rights 
held by the brand-name manufacturer 
would suggest that it was adopting the 
pro-defendant standards of the 2nd, 11th 
and Federal circuits. In applying this test 
to the defendants’ motion to dismiss, how-
ever, the court carefully reviewed the 
plaintiff’s allegations regarding the inva-
lidity of the underlying patent and con-

cluded the allegations were sufficient to 
raise factual questions that could only be 
resolved through discovery.  

This decision may indicate a willingness 
by the court to evaluate the merits of the 
patent claim, which stands in marked con-
trast to the holdings of the 11th and Federal 
Circuits and, in particular, to the 2d Circuit’s 
Tamoxifen decision, where a motion to dis-
miss was upheld even though the underly-
ing patent had previously been held inval-
id.

One month later, a 2nd Circuit panel 
issued a decision in the Cipro direct pur-
chaser appeal. Acknowledging that 
Tamoxifen was controlling law, the panel 
affirmed a grant of summary judgment to 
the defendants. After doing so, however, 
the unanimous panel noted the “excep-
tional importance of the antitrust implica-
tions of reverse exclusionary payment set-
tlements” and therefore “invite[d]” the 
plaintiffs to petition for rehearing en 
banc. 

The panel then went on to outline a 
number of reasons that Tamoxifen might be 
re-examined including: the Department of 
Justice in its amicus brief urged repudia-
tion of Tamoxifen, which was a reversal of 
the Bush-era DOJ position on reverse pay-

ment settlements; reverse payment settle-
ments increased in the wake of Tamoxifen; 
reverse payment settlements are contrary 
to the policy objectives of the Hatch-
Waxman Act and that both sponsors of the 
legislation, Sen. Orrin Hatch, R-Utah, and 
Rep. Henry A. Waxman, D-Calif., have 
criticized them; and Tamoxifen “relied on 
an unambiguous mischaracterization” 
regarding the particulars of the Hatch-
Waxman Act.

So where does this leave us? As articu-
lated in its amicus brief in Cipro, the DOJ 
now advocates an analysis that would treat 
reverse payment settlements as “presump-
tively unlawful,” but afford defendants an 
opportunity to rebut that presumption. 
Clearly, at least three 2nd Circuit judges 
seem ready to overturn or significantly 
modify Tamoxifin. If their colleagues agree, 
a new more plaintiff-friendly standard in 
the 2nd Circuit could impact the holding of 
the 3rd Circuit in the likely event that King 
is ultimately appealed.  

And of course, a significant change in 
2nd Circuit law would create a circuit split 
that did not exist when the Supreme Court 
declined to grant cert in Schering-Plough 
and could justify Supreme Court review.  

So in other words, stay tuned.     •

reverse
continued from LIT7
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